


























“He’s playing the guitar now, it looks like he’s playing the guitar, it looks as 
if he’s always played the guitar, that’s what my message was.”  Richard 
Prince



Charlie Company (2008)





David Graham: Rastafarian 
Smoking a Joint (1998)

Richard Prince: Untitled (2014) 
(Part of “New Portraits” Exhibition)









Hard Drive Storage 
(unlicensed)

Simultaneous Retransmission 
(licensed)

CV Set Top Boxes in the Home

On Demand Retransmission 
(unlicensed)

Primary buffer Secondary buffer



















Defendant transformed from passive provider of space to active participants in the process 
of infringement where Defendants:

• Knew music files were among the most popular articles on their service and took 
active measures to create servers dedicated to mp3 files and to increase retention 
times of  music groups;

• Took active steps (including automated filtering and human review) to remove access 
to certain categories of content and to block certain users; and

• Have and exercise control over which newsgroups to accept or to reject.

Fact that Defendant programmed its software to choose only content it knew was 
copyrighted satisfies the volitional conduct requirement.  Absolving ReDigi of direct liability 
on grounds that the process is automated “would be a distinction without a difference.”

Capitol Records v. MP3Tunes (S.D.N.Y 2014)





TVP Argues on Appeal: 

“It is not infringement to establish an automated content delivery system that is 
not itself infringing, when the user of the system (not the defendant) selects the 
content to view, actuates the system, and [human] employees of the defendant do 
not process the request.”

“The only volitional acts shown at trial were those of the employees of SEI’s own 
law firm in New York, who sent commands to the VOD system, selected content, 
and received the resulting signal. The proof cited by the District Court was therefore 
insufficient to prove volitional copyright infringement.”













Source: A. Abbott, et. al., “Creativity and Innovation Unchained: Why Copyright Law Must be Updated for the Digital 
Age by Simplifying It”, released by the Regulatory Transparency Project of the Federalist Society, October 27, 2017
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