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Two Separate Works of Authorship
Musical Work Sound Recording
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Copyright Infringement: Musical Works

The Chiffons



Improper copying

Access Substantial Similarity

Actual access Ordinary observer test

or
. Proof through “common errors”
Reasonable opportunity to

have heard

 The more access, the less substantial similarity you have to show
* No infringement if “independently created”

* Copying must be improper: substantially similar to the original,
copyrightable elements of the original




Originality

African

American
Spiritual

We (or I) will overcome
We (or I) will overcome
We (or I) will overcome some day

Oh deep (or down) in my heart, I do believe

We (or I) will overcome some day
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Registration
#B184728

We will overcome

We will overcome

We will overcome someday
Oh. down i my heart

I do believe

We’'ll overcome someday

We Shall Overcome

Moderately slow with determination {J:es)

Registration
#EU645288

= i

We shall overcome

We shall overcome

We shall overcome some day

Oh deep in my heart, I do believe
We shall overcome some day

We Shall Overcome Found. v. Richmond Org., Inc.,

221 F. Supp. 3d 396 (S.D.N.Y. 2016)



Copyright Infringement: Sound Recordings
The Same Standard?

* Digital sampling: the physical copying of sounds from an existing recording
for use in a new recording.
e Musical work
e Sound recording

* |s there a de minimus exception?
e 6t Circuit (Bridgeport, 410 F.3d 792, 2005): No
e 9% Circuit (Ciccone, 824 F.3d 871, 2016): Yes

e Section 114: The rights of sound recording copyright holders “do not
extend to the making or duplication of another sound recording that
consists entirely of an independent fixation of other sounds, even though
such sounds imitate or simulate those in the copyrighted recording.”




Licensing Music Online

Increasing Business & Legal Complexity



Increasing Number of Transactions

US Music Industry Revenues 2004 US Music Industry Revenues 2013 US Music Industry Revenues 2017
Source: RIAA Source: RIAA
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Increasing Number of Payees

Y Writer/Publisher Averages by Decade, Based on Top 10 Hits af Each Year
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Increasing Legal & Regulatory Complexity

Distinction between Musical Works v. Sound Recordings
e Sound recording embodies a copyrighted musical work

Voluntary v. Compulsory licenses
e j.e., freely negotiated or rate set by government (Copyright Royalty Board, Rate Court)

Permanent download v. Streaming
 Permanent download: “digital phonorecord delivery”

e Streaming: “digital audio transmission”
* on-demand or webcasting

e Reproduction v. Public Performance
e Exclusive right to reproduce the work in copies and phonorecords

e Exclusive right to publicly perform the work
e generally (applies to musical works)
* by means of a digital audio transmission (applies to sound recordings)



Existing Licensing Framework

Musical works

publishers/songwriters

Sound recordings

record labels/artists
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Existing Licensing Framework
Audio-only  [MusicalWork _|SoundRecording

Reproduction Compulsory, rate set by CRB Negotiated
(with record companies)

Performance ASCAP & BMI:
Interactive Negotiated, subject to rate courts Negotiated
(on-demand) SESAC & GRM (with record companies)

Negotiated, subject to arbitration

ASCAP & BMI:
Non-Interactive Negotiated, subject to rate courts

(webcasting) SESAC & GRM
Negotiated, subject to arbitration

ASCAP & BMI:
Terrestrial Negotiated, subject to rate court

Radio (AM/FM)  SESAC & GMR :
Negotiated, subject to arbitration

Reproduction & performance Negotiated Negotiated
(e.g., YouTube) (with music publishers) (with record companies)

Compulsory, rate set by CRB

No public performance right



Updated Licensing Framework

Py

. Musical works

= publishers/songwriters
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Existing Ratesetting Framework

Musical works

publishers/songwriters

A 4

Mechanical
rights
(Section 115)

v

Synch
and other rights

Sound recordings

record labels/artists

Public
performance
rights
v I v
Works Works not
subject to subject to
ASCAP/BMI ASCAP/BMI
consent consent
decrees decrees

\ 4

“Reasonable”
Rate

A 4

Federal District Court
(rate courts)

Reproduction,
interactive streaming
synch and other rights

v

Public performance
rights for digital
noninteractive
(Sections 112 and 114)

Satellite radio and
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subscription
services

Internet radio and
new subscription
services
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Updated Ratesetting Framework

T Musical Works Sound Recordings
A 4 \ 4 A 4 \ 4
Mt?chanlcal e Withdrawn download/ Reproduction, Performance rlgh.ts
public performance . . . . . . for internet, satellite
. interactive streaming, interactive streaming, . .
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GMRO-administered) g = y & (Section 112/114)

A 4

Rates negotiated in the
free market

\ 4

A

Willing Buyer/Willing Seller Standard

\ 4
Copyright Royalty Board
(as needed)




A Path Forward
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